UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

JUL 1 1997

M. Howard Kl ebanof f

Attorney at Law

1305 Boston Post Road, Snits 301
Fairfield, Connecticut 06.432

Dear M. Kl ebanoff:

This is in response to your letter to the Ofice of Special
Educati on Progranms (OSEP) dated January23,1997,r equesti ng
clarification regarding the application of 34 CFR §300.513i n the
foll owi ng situation

Duri ng an appeal proceedi ng, does the "stay put" provision apply
to a student whose current placenent was nade by the Depart nment
of Mental Retardation through the Birth to Three Progranf?

Does the nursery school where [a child] was placed by the Birth
to Three program constitute (the] "current education progrant
under 34 CFR 8300.513

Section 300.5130f the regulations inplenmenting Part B of the
Individuals with Disabilities Education Act (Part B) provides:

(a) During the pendency of any administrative or judicial
proceedi ng regarding a conplaint, unless the public agency
and the parents of the child agree otherw se, the child
involved in the conplaint nmust remain in his or her present
educati onal placenent.

(b) If the conplaint involves an application forinitial

adm ssion to public school, the child, with the consent of
the parents, nust be placed in the public school program
until the conpletion of all the proceedings.

34 CFR 8300. 513.

Based on the information provided in your letter, it is our
Under st andi ng that the Connecticut Departnment of Mental

Ret ardati on placed the two-year-old child in the program at the
private nursery school as a nmeans of providing that child and his
famly appropriate early intervention services under Part H of
the Individuals with Disabilities Education Act (Part H). ,Wen
the child turned three, the school district had offered the child
the placenent in the public school preschool programas a nmeans
of providing hima free appropriate public education (FAPE) under
Part B. It is this proposed public preschool placenment with

whi ch the parents di sagree. W understand your letter to be
aski ng whet her a placenent that was intended to provide a

di sabl ed infant or toddler and his or her fanmly with appropriate
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early intervention services under Part H would constitute the
child s "present educational placenent” under 34 CPR 8300.513.

OSEP does not interpret 34 CPR 8300.513 as requiring a public
agency responsible for providing FAPE to a disabled child to

mai ntain that child in a program devel oped for a two-year-old
child as a nmeans of providing that child and his or her famly
appropriate early intervention services under Part H Rather, in
the situation pronpting your inquiry, the conplaint involves a
child s initial adm ssion to public school. Therefore, it is
OSEFP' A view that, in this instance, to neet its obligation under
34 CFR 8300.513(b), the public agency responsible for providing
FAPE to the child would place that child, with the consent of the
parents, in the public preschool programuntil the conpletion of
aut hori zed revi ew proceedi ngs. 34 CFR 8300: 513(b).

We hope that you find this explanation helpful. If we can be of
further assistance, please feel free to contract Dr. JoLeta
Reynol ds at (202) 205-5507 or Ms. Rhonda Weiss at (202) 205-9053.

Si ncerely,

}-MM‘-._/‘L

Thomas Hehir

Di rector

O fice of Special Education
Pr ogr ans

Cc: Dr. Leslie Averna
Connecti cut Depart nent
of Education



